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Mr.  Brooks,  from  the  Committee  on  Government  Operations, 
submitted  the  following 

THIRTY-SEVENTH  REPORT 

BASED  ON  A  STUDY  BY  THE  HUMAN  RESOURCES  AND 
INTERGOVERNMENTAL  RELATIONS  SUBCOMMITTEE 

On  March  22,  1988,  the  Committee  on  Government  Operations 
approved  and  adopted  a  report  entitled  "Equal  Access  to  Health 
Care:  Patient  Dumping."  The  chairman  was  directed  to  transmit  a 
copy  to  the  Speaker  of  the  House. 

I.  Introduction 

Under  the  rules  of  the  House  of  Representatives,  the  Committee 
on  Government  Operations  has  responsibility  for  studying,  on  a 
continuing  basis,  the  operation  of  Government  activities  at  all 
levels.  The  committee  has  assigned  this  responsibility,  as  it  per- 
tains to  the  Department  of  Health  and  Human  Services  [HHS],  to 
the  Subcommittee  on  Human  Resources  and  Intergovernmental  Re- 
lations. 

Pursuant  to  its  authority,  the  subcommittee  conducted  a  review 
of  HHS'  role  and  responsibilities  with  regard  to  "patient  dump- 
ing"— the  transfer  of  patients  from  one  hospital  to  another  primar- 
ily for  economic  reasons. 

HHS  is  responsible  for  the  enforcement  of  several  Federal  laws 
that  pertain  to  patient  transfers.  The  Office  for  Civil  Rights  [OCR] 
has  responsibility  for  a  portion  of  the  Hill-Burton  Act,  initially 
adopted  in  1946  and  later  amended,  which  provides  funding  for  the 
construction  of  hospitals  and  other  health  facilities.  The  original 
legislation  and  subsequent  amendments  and  regulations  imposed 
on  the  recipient  facilities'  specific  obligations  to  provide  services  to 
people  who  were  unable  to  pay  or  were  otherwise  denied  access  to 
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health  facilities.  Regulations  issued  in  1979  require  hospitals  that 
receive  Hill-Burton  funds  to  provide  emergency  services  to  all  serv- 
ice area  residents,  regardless  of  ability  to  pay,  and  to  discharge  or 
transfer  an  emergency  patient  only  after  making  a  determination 
that  doing  so  would  not  result  in  a  substantial  risk  to  the  patient. 
This  assurance  is  imposed  in  perpetuity. 1 

Title  VI  of  the  Civil  Rights  Act  of  1964  prohibits  discrimination 
on  the  basis  of  race,  color,  or  national  origin  in  any  facility  that 
receives  Federal  funds.  Section  504  of  the  Rehabilitation  Act  of 
1973  forbids  discrimination  in  federally  funded  facilities  against 
persons  based  on  their  handicap.  These  laws  are  also  enforced  in 
HHS  by  OCR,  and  apply  to  all  hospitals  that  are  certified  to  par- 
ticipate in  the  Medicare  Program — which  includes  virtually  all  hos- 
pitals. 

In  April  1986,  Congress  adopted  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  [COBRA].2  An  amendment  to 
COBRA,  that  took  effect  on  August  1,  1987,  establishes  criteria  for 
the  safe  transfer  between  hospitals  of  critically  ill  or  injured  pa- 
tients, and  women  in  active  labor.  Under  this  provision,  a  hospital 
must: 

1.  Provide  a  medical  screening  examination  to  determine  if 
an  emergency  medical  condition  exists  in  the  patient; 

2.  Provide  stabilizing  treatment  to  any  individual  with  an 
emergency  medical  condition  or  woman  in  active  labor  prior  to 
transfer; 

3.  If  the  hospital  cannot  stabilize  the  patient,  he  or  she  may 
be  transferred  to  another  hospital: 

a.  if  the  responsible  physician  certifies  in  writing  that 
the  benefit  of  the  transfer  outweighs  the  risk; 

b.  if  the  receiving  hospital  has  space  and  personnel  to 
treat  the  patient  and  has  agreed  to  accept  the  patient; 

c.  if  the  transferring  hospital  sends  medical  records 
along  with  the  patient;  and 

d.  if  the  transfer  is  made  in  appropriate  transportation 
equipment  with  life  support  if  necessary. 

4.  If  a  hospital  knowingly  and  willfully,  or  negligently  vio- 
lates any  of  the  above,  it  can  be  terminated  or  suspended;  and 

5.  If  a  physician  or  hospital  knowingly  violates  the  law,  a 
civil  monetary  penalty  of  up  to  $50,000  can  be  imposed  on  each 
or  either  of  them  for  each  violation  of  this  law. 

The  Health  Care  Financing  Administration  [HCFA]  has  primary 
responsibility  for  enforcing  the  COBRA  antidumping  law,  and  the 
Office  of  the  Inspector  General  [OIG]  is  responsible  for  applying 
certain  sanctions  under  the  statute. 

Patient  dumping  can  take  many  forms.  The  most  common  is  the 
transfer  of  a  patient  from  one  hospital  emergency  room  to  another 
for  economic  reasons,  that  is,  lack  of  insurance  and  inability  to 
pay.  Dumping  may  occur  from  any  part  of  a  hospital,  but  the  ma- 
jority of  these  incidents  take  place  from  emergency  rooms.  It  can 


1  Community  Service  Assurance  of  the  Hill-Burton  Regulations,  44  FR  29379,  May  18,  1979. 

2  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985  (COBRA)  (P.L.  99-272),  title  IX— 
Medicare,  Medicaid,  and  Maternal  and  Child  Health  Programs,  section  1867,  Examination  and 
Treatment  for  Emergency  Medical  Conditions  and  Women  in  Active  Labor. 
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mean  turning  patients  away  who  may  be  actually  ill,  seriously  in- 
jured, or  in  active  labor,  and  it  can  be  accomplished  by  transferring 
patients  to  other  hospitals,  refusing  to  treat  them,  or  subjecting 
them  to  long  delays  before  providing  care.  These  transfers  may  in- 
volve discrimination  on  the  basis  of  poverty,  race,  ethnicity,  or  ap- 
pearance. Dumping  can  result  from  hospital  policies  and  practices 
that  include  (1)  requiring  advance  payment  under  certain  circum- 
stances, (2)  refusing  to  accept  Medicaid,  (3)  refusing  patients  who 
don't  have  a  personal  physician  on  staff,  or  (4)  refusal  to  treat  pa- 
tients with  '  'undesirable"  conditions  such  as  intoxication  or  over- 
dose symptoms.3 

Because  of  the  nationwide  problem  of  inappropriate  patient 
transfers,  and  HHS'  responsibility  for  enforcing  the  Federal  laws 
that  regulate  or  prohibit  certain  types  of  patient  transfers,  the  sub- 
committee initiated  an  examination  of  the  department's  activities 
in  this  area.  A  public  hearing  was  held  on  July  22,  1987. 4 

The  subcommittee  heard  testimony  from  Representative  Fortney 
"Pete"  Stark  (D-CA),  the  author  of  the  COBRA  antidumping 
amendment  and  chairman  of  the  Subcommittee  on  Health  of  the 
House  Ways  and  Means  Committee;  Mrs.  Zettie  Mae  Hill,  of  Som- 
erville,  TN;  Mr.  Jesse  Green,  of  New  York,  NY;  Ms.  Judith  G. 
Waxman,  attorney  with  the  National  Health  Law  Program;  Dr. 
Arnold  S.  Relman,  editor  of  the  New  England  Journal  of  Medicine; 
Dr.  Arthur  L.  Kellermann,  medical  director  of  emergency  medical 
services,  the  Regional  Medical  Center,  Memphis,  TN;  and  Dr. 
David  Ansell,  attending  physician,  Department  of  Medicine,  Cook 
County  Hospital,  and  assistant  professor  of  community  health  sci- 
ences, University  of  Illinois  School  of  Public  Health,  Chicago,  IL. 
HHS  witnesses  included  Dr.  William  Roper,  Administrator  of  the 
Health  Care  Financing  Administration;  Richard  Kusserow,  inspec- 
tor general;  and  Audrey  Morton,  Director  of  the  Office  for  Civil 
Rights. 

Additional  information  was  provided  by  Lois  Salisbury,  directing 
attorney,  Public  Advocates,  Inc.,  San  Francisco,  CA,  who  represents 
the  Coalition  To  Stop  Patient  Dumping;  Gordon  Bonnyman,  staff 
attorney,  Legal  Services  of  Middle  Tennessee,  Nashville,  TN;  the 
American  College  of  Emergency  Physicians,  Washington,  DC; 
Lucien  Wulsin,  Jr.,  principal  consultant  of  the  Joint  Committee  on 
Medi-Cal  Oversight,  Sacramento,  CA;  and  numerous  staff  at  HHS. 

II.  Findings 

A.  PATIENT  DUMPING  IS  A  NATIONWIDE  PROBLEM  THAT  HAS  SERIOUS 
AND  OFTEN  FATAL  RESULTS 

1.  The  extent  and  nature  of  the  problem 

The  transfer  of  patients  from  one  hospital  emergency  room  to  an- 
other is  a  common  practice  and  appears  to  be  growing.  During  the 
past  5  years,  several  studies  have  found  that  patient  transfers  in- 


3  "Ending  Discrimination  in  Health  Care:  A  Dream  Deferred,"  Sylvia  Drew  Ivie,  prepared  for 
U.S.  Commission  on  Civil  Rights  Consultation,  April  15,  1980. 

4  Hearing  before  a  subcommittee  of  the  Committee  on  Government  Operations,  U.S.  House  of 
Representatives,  "Equal  Access  to  Health  Care:  Patient  Dumping,"  July  22,  1987,  hereinafter 
referred  to  as  "Hearing." 
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creased  from  70  per  month  in  1982  to  more  than  200  per  month  in 
1983  in  Dallas;  5  from  169  per  year  to  930  per  year  from  1981  to 
1985  in  Washington,  DC;  6  and  in  Chicago,  from  1,295  per  year  in 
1980  to  5,652  per  year  in  1984. 7  The  National  Association  of  Public 
Hospitals  reported  that  among  26  of  its  member  hospitals  during  a 
2- week  period,  1,066  interhospital  transfers  were  recorded.8  Accord- 
ing to  a  report  by  the  National  Citizens'  Board  of  Inquiry  into 
Health  in  America,  in  1983,  at  least  200,000  people  were  denied 
emergency  hospital  care  because  of  their  inability  to  pay.9 

Dr.  Arthur  L.  Kellermann,  medical  director  of  emergency  medi- 
cal services  at  the  Regional  Medical  Center  in  Memphis,  one  of 
Tennessee's  largest  public  hospitals,  previously  testified  on  the  sub- 
ject of  patient  dumping  at  hearings  in  that  State.  He  told  the  sub- 
committee, "I  do  believe  that  our  data  and  the  research  of  Dr. 
[David]  Ansell  and  others  has  amply  documented  that  dumping  is 
common,  that  patients  are  frequently  sent  to  receiving  hospitals 
without  any  authorization  and  oftentimes  without  any  advance 
telephone  contact;  that  many  are  sent  in  unstable  or  even  critical 
condition  from  hospitals  fully  capable  of  providing  necessary  emer- 
gency services;  and  that  most  cases  of  dumping,  the  great  majority, 
occur  without  the  patient  being  aware  of  the  real  nature  or  reason 
for  their  transfer.  Most  occur  without  the  patient's  consent."  10 

A  number  of  studies  conducted  during  the  past  few  years  have 
documented  and  described  the  characteristics  of  patients  who  are 
most  often  the  victims  of  dumping.  A  1984  study  at  Highland  Hos- 
pital in  Oakland,  CA,  found  that  of  458  patients  transferred  to  the 
emergency  department  from  other  hospitals,  63  percent  had  no  in- 
surance, 21  percent  had  Medicaid,  13  percent  had  Medicare,  and 
only  3  percent  had  private  insurance. 1 1  This  same  study  found  that 
a  disproportionately  large  number  of  these  patients  were  minority. 

A  study  of  1,021  patients  transferred  to  the  emergency  depart- 
ment of  Parkland  Hospital  in  Dallas  found  that  77  percent  of  those 
transferred  did  not  have  insurance.12  A  study  of  transfers  to  the 
emergency  room  of  Cook  County  Hospital  in  Chicago  showed  that 
of  467  patients,  89  percent  were  black  or  Hispanic,  81  percent  were 
unemployed,  and  87  percent  were  transferred  because  they  lacked 
adequate  health  insurance.13  This  study  concluded,  extrapolating 


5  R.J.  Anderson,  K.A.  Cawley  and  D.P.  Andrulis,  "The  Evolution  of  a  Public  Hospital  Transfer 
Policy,"  presented  at  the  112th  Annual  Meeting  of  the  American  Public  Health  Association, 
Anaheim,  CA,  November  13,  1984. 

6  "  'Dumping'  Patients  Into  Public  Hospitals  May  Shorten  Lives,  Study  Says,"  the  Washington 
Post,  February  27,  1986,  page  A14. 

7  David  A.  Ansell,  M.D.,  and  Robert  L.  Schiff,  M.D.,  "Patient  Dumping,  Status,  Implications, 
and  Policy  Recommendations,"  Journal  of  the  American  Medical  Association,  1987. 

8  Dennis  P.  Andrulis  and  Larry  S.  Gage,  "Patient  Transfers  to  Public  Hospitals:  A  National 
Assessment,"  National  Association  of  Public  Hospitals,  Washington,  DC,  April  9,  1986. 

9  National  Council  on  Aging,  Villers  Foundation,  and  Bydale  Foundation,  "Health  Care  USA: 
1984  National  Report  of  the  National  Citizens'  Board  of  Inquiry  Into  Health  in  America,"  Wash- 
ington, DC,  1984. 

10  Hearing,  page  118. 

1 1  D.U.  Himmelstein,  S.  Woolhandler,  M.  Harnly,  et  al.:  "Patient  Transfers:  Medical  Practice 
as  Social  Triage."  American  Journal  of  Public  Health,  May  1984. 

12  R.J.  Anderson,  K.A.  Cawley,  and  D.P.  Andrulis.  "The  Evolution  of  a  Public  Hospital  Trans- 
fer Policy."  Presented  at  the  112th  Annual  Meeting  of  the  American  Public  Health  Association, 
Anaheim,  CA,  November  13,  1984. 

13  Robert  L.  Schiff,  M.D.,  David  A.  Ansell,  M.D.,  James  E.  Schlosser,  et  al.,  "Transfers  to  a 
Public  Hospital:  A  Prospective  Study  of  467  Patients."  New  England  Journal  of  Medicine,  Feb- 
ruary 27,  1986. 
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from  available  data,  "we  estimate  that  250,000  patients  in  need  of 
emergency  care  annually  are  transferred  [from  one  hospital  to  an- 
other] for  economic  reasons."  14 

2.  The  medical  implications  of  dumping 

Patient  dumping  has  serious  medical  implications  and  can  result 
in  denial  of  necessary  emergency  care  and  even  death.  A  recent 
study  showed  that  32  percent  of  the  patients  transferred  to  High- 
land Hospital  in  Oakland,  CA,  either  were  at  risk  of  life-threaten- 
ing complications  or  required  immediate  therapy  that  was  delayed 
by  transfer. 1 5 

Dr.  David  Ansell,  an  attending  physician  at  Cook  County  Hospi- 
tal in  Chicago,  testified  at  the  subcommittee's  hearing  that  in  1983, 
he  and  his  colleagues  conducted  a  study  of  500  patients  transferred 
to  Cook  County  Hospital  from  other  hospital  emergency  rooms.16 
He  reported  serious  and  sometimes  shocking  medical  implications. 
Nearly  a  quarter  of  the  study  patients  were  admitted  to  an  inten- 
sive care  unit.  Twenty-four  percent  were  judged  to  be  unstable 
when  transferred.  Patients  who  were  transferred  had  a  mortality 
rate  almost  three  times  that  of  nontransferred  medical  patients  at 
Cook  County  Hospital.  Almost  1  out  of  every  10  medical  transfers 
died. 

In  his  study,  Dr.  Ansell  described  some  of  the  patients  who  ar- 
rived at  Cook  County  Hospital  in  unstable  condition.  They  included 
a  36-year-old  man  who  had  suffered  a  stroke  and  had  dangerously 
elevated  blood  pressure;  another  had  a  gunshot  wound  to  the  neck 
and  was  bleeding  profusely  from  the  major  artery  going  to  the 
brain.  Another  transfer  victim  was  a  41-year-old  man  with  gunshot 
wounds  to  his  head,  chest  and  abdomen,  was  in  a  coma  and  on  a 
respirator.  There  was  an  unconscious  woman  with  a  suspected  drug 
overdose.  One  patient  had  fallen  from  a  third-story  window.  A  40- 
year-old  woman  with  meningitis  was  transferred.  Another  transfer- 
ee was  a  woman  with  heart  failure,  who  was  having  difficulty 
breathing  and  had  dangerously  high  blood  pressure.17 

Dr.  Ansell's  group  conducted  a  followup  study  in  1985  and  found 
similar  results.18  He  said  that  studies  from  Oakland  and  Dallas 
have  also  confirmed  the  Cook  County  experience.19 

Dr.  Ansell  testified  that  for  many  conditions,  surgery  or  days  of 
intensive  medical  treatment  are  needed  in  order  to  stabilize  an 
emergency  patient.  These  patients  were  not  entering  the  hospital 
for  elective  procedures;  they  were  seriously  ill  and  their  medical 
conditions  could  change  abruptly  from  one  moment  to  the  next.20 
Clearly,  stability  cannot  be  guaranteed  during  an  ambulance  or 
taxi  ride  from  one  hospital  to  another. 

In  addition  to  the  24  percent  of  patients  transferred  to  Cook 
County  Hospital  who  were  deemed  "unstable"  in  Dr.  Ansell's 
study,  15  percent  of  those  considered  "stable"  also  ultimately  re- 


14  Ibid. 

15  Op.  cit.  See  footnote  11. 

16  Op.  cit.  See  footnote  13. 

17  Hearing,  page  152. 

18  Ibid. 

19  Hearing,  page  157. 

20  Hearing,  page  152. 
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quired  admission  to  an  intensive  care  unit,  demonstrating  the 
degree  of  error  that  exists  in  instability  ratings.21  The  evidence 
presented  strongly  supports  the  view  of  Dr.  Arnold  Relman,  editor 
of  the  New  England  Journal  of  Medicine,  that  the  transfer  of  emer- 
gency patients  from  one  hospital  to  another  can  only  be  justified 
when  that  transfer  is  made  to  provide  care  not  available  at  the 
transferring  hospital.22 

A  National  Association  of  Public  Hospitals  study  found  that  of 
1,066  transfers  in  a  2-week  period,  more  than  70  percent  required 
emergency  care  on  arrival  at  the  receiving  hospital.23 

Dr.  Arthur  Kellermann,  an  emergency  room  director,  reported  to 
the  subcommittee  that  an  audit  of  transfers  to  Memphis'  Regional 
Medical  Center  showed  that  of  271  patients  transferred  in  a  2- 
month  period  in  1986,  90  had  to  be  admitted  for  emergency  hospi- 
talization and  10  required  emergency  surgery  and/or  intensive 
care.  He  explained  that  due  to  the  heavy  demand  for  intensive  care 
services  during  the  period  of  the  audit,  it  is  likely  that  some  pa- 
tients who  were  admitted  to  hospital  ward  beds  would  otherwise 
have  been  admitted  to  intensive  care.24 

Patient  transfers  inevitably  result  in  a  delay  in  emergency  treat- 
ment. This  delay  can  have  tragic  results.  Take,  for  example,  the 
following  all  too  typical  situations  from  California: 

In  Contra  Costa  County,  Eugene  Barnes  was  a  crime  victim 
with  a  knife  wound  to  the  brain.  No  neurosurgeon  would  agree 
to  come  to  any  of  the  East  Bay  hospitals  to  treat  him.  After 
several  hours,  he  was  transferred  to  the  county  hospital  in  San 
Francisco,  where  he  died.  Mr.  Barnes  had  no  health  insurance. 

About  to  deliver,  Sharon  Ford  was  turned  away  from  two 
private  hospitals,  although  a  fetal  monitor  showed  fetal  dis- 
tress. By  the  time  she  was  admitted  to  the  country  hospital,  it 
was  too  late  and  the  baby  died.  Although  Ms.  Ford  was  a  Medi- 
cal patient  enrolled  in  a  health  maintenance  organization,  a 
computer  error  did  not  show  her  on  its  list.  The  hospitals,  by 
mistake,  thought  she  was  uninsured. 

William  Jenness  bled  to  death  6V2  hours  after  a  car  accident 
in  Stanislaus  County.  The  private  hospital  where  he  was  taken 
asked  for  a  $1,000  advance  deposit.  Because  he  couldn't  pay,  he 
was  transferred  to  the  county  hospital  where  it  took  4  hours 
before  he  reached  the  operating  room.  Mr.  Jenness  was  unin- 
sured. 

In  labor  and  uninsured,  Anna  Grant  went  to  a  private  hospi- 
tal. The  hospital  kept  her  in  a  wheelchair  in  their  lobby  for  2 
hours  and  15  minutes.  She  was  checked  only  once,  and  no  tests 
were  done  which  would  have  shown  that  the  fetus  was  in  pro- 
found distress.  She  was  told  to  "get  herself  to  the  county  hos- 
pital. The  transferring  hospital  misrepresented  her  condition 
to  the  county  hospital  via  phone.  The  baby  was  later  stillborn 
at  the  county  hospital,  where  doctors  spent  40  minutes  in  an 
attempted  resuscitation. 


21  Ibid. 

22  Hearing,  page  98. 

23  Op.  cit.  See  footnote  8. 

24  Hearing,  page  136. 
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David  Rios  was  critically  wounded  with  two  gunshot  wounds 
and  was  brought  to  a  private  hospital  in  Ventura  County.  One 
hour  and  fifteen  minutes  later,  he  was  received  in  a  medically 
unstable  condition  and  in  shock  at  the  county  hospital.  He  died 
later  that  night.  Mr.  Rios  was  uninsured.  The  private  hospital 
had  claimed  he  was  stable  when  he  was  transferred. 

William  Trumbull  sought  treatment  for  chest  pain  and  an 
unexplained  shortness  of  breath.  He  died  of  a  massive  blood 
clot  in  his  lung,  after  being  discharged  by  a  private  hospital  in 
Hayward.  The  hospital  had  not  done  the  basic  diagnostic  test 
that  would  have  uncovered  the  treatable  cause  of  his  breathing 
problem.  Mr.  Trumbull,  employed  as  a  truckdriver,  had  no 
health  insurance.25 

3.  Why  are  patients  dumped? 

From  1979  to  1984,  the  number  of  uninsured  Americans  under  65 
increased  from  29  million  to  35  million.26  Over  50  million  others 
are  inadequately  insured.27  Of  those  who  are  uninsured,  78  percent 
are  either  workers  or  their  dependents28  All  these  Americans  are 
at  risk  of  being  dumped  from  a  hospital  emergency  room. 

During  the  same  period,  Federal  Government  subsidies  for  medi- 
cal assistance  decreased.  In  1981,  States  were  allowed  more  control 
over  their  Medicaid  programs  and  most  States  decreased  Medicaid 
benefits  and  restricted  eligibility  requirements.29  The  mid-1980's 
saw  the  beginning  of  a  trend  toward  expanded  Medicaid  eligibility 
for  certain  populations  such  as  pregnant  women  and  children.  In 
spite  of  this,  fewer  than  half  of  the  Nation's  32  million  poor  people 
are  now  covered,  according  to  the  Census  Bureau. 

In  1983,  Congress  changed  the  structure  of  the  Medicare  Pro- 
gram. Under  the  old  system,  hospitals  were  reimbursed  for  the  rea- 
sonable costs  they  incurred  in  providing  medical  care  to  Medicare 
patients.  Under  the  new  prospective  payment  system,  a  patient  is 
classified  into  one  of  the  diagnosis  related  groups  which  allows  the 
hospital  to  be  reimbursed  at  a  fixed  rate  for  that  diagnosis.  If  the 
patient  can  be  cared  for  at  a  lower  cost  than  the  fixed  rate,  the 
hospital  still  gets  the  full  reimbursement.  However,  if  the  patient's 
care  costs  more  then  the  fixed  payment,  the  hospital  is  forced 
somehow  to  absorb  the  extra  costs.30 

Thus,  hospitals  have  been  financially  squeezed  by  cross-currents 
of  Medicaid  payment  reductions,  Medicare  payment  changes  and 
growing  numbers  of  uninsured  patients.  As  economic  constrictions 
increase  and  hospital  administrators  are  forced  to  act  like  business- 
men concerned  mainly  with  profits,  more  and  more  patients  will 
lose  access  to  desperately  needed  care  simply  because  they  cannot 


25  Hearing,  pages  270,  272,  273,  280. 

26  A.C.  Monheit,  M.M.  Hogan,  et  al.,  "The  Employed  Uninsured  and  the  Role  of  Public 
Policy,"  Inquiry,  Winter  1985. 

27  Uwe  E.  Reinhardt,  "Health  Insurance  for  the  Nation's  Poor,"  Health  Affairs,  Spring  1987. 

28  Op.  cit.  See  footnote  26. 

29  Janet  Kline,  Jennifer  O'Sullivan  and  Joseph  Cislowski,  "Medicare,  Medicaid,  and  Maternal 
and  Child  Health  Programs:  An  Overview  of  Major  Legislation  Enacted  From  1980  Through 
1986,"  Congressional  Research  Service,  Library  of  Congress,  April  3,  1987. 

30  Janet  Lundy  and  Joseph  Cislowski,  "Medicare:  Prospective  Payments  for  Inpatient  Hospital 
Services,"  Congressional  Research  Service,  Library  of  Congress,  1986. 
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pay.31  Many  hospitals  have  forsaken  their  earlier  commitment  to 
patient  access  to  health  care  for  one  of  cost  containment  and  re- 
straint.32 

Cost  containment  and  reimbursement  standards  will  continue  to 
influence  certain  physicians  and  hospitals  to  turn  away  those 
Americans  who  are  uninsured,  too  poor  to  pay  but  ineligible  for 
Medicaid,  too  young  for  Medicare,  and  the  working  poor. 

B.  THE  FAILURE  OF  THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERV- 
ICES TO  ISSUE  REGULATIONS  IMPLEMENTING  THE  1986  ANTIDUMPING 
AMENDMENT  HAS  LEFT  THOUSANDS  OF  PATIENTS  AT  INCREASED  RISK 
OF  ILLEGAL  TRANSFERS 

The  COBRA  antidumping  amendment  imposes  on  Medicare-par- 
ticipating hospitals  new  requirements  for  the  treatment  and  trans- 
fer of  patients  seeking  emergency  care.33  The  legislation,  enacted 
on  April  7,  1986,  became  effective  on  August  1,  1986.  However, 
even  proposed  rules  for  the  implementation  and  enforcement  of 
this  critical  legislation  still  have  not  been  published.  Dr.  William 
Roper,  Administrator  of  HCFA,  testified  that  the  law  is  "self-imple- 
menting,"  34  meaning  regulations  are  not  needed  to  set  the  law  in 
motion.  However,  the  following  example  of  a  mishandled  case  sug- 
gests otherwise. 

An  internal  HCFA  document  obtained  by  the  subcommittee  de- 
scribed a  case  which  was  investigated  for  a  violation  of  the  Federal 
law.  A  St.  Louis  hospital  was  found  out  of  compliance  but  was  "not 
terminated  through  procedural  error."  The  dumping  victim  was  a 
"pregnant  girl"  who  arrived  at  the  hospital  on  May  30,  1987,  com- 
plaining of  abdominal  pain  and  vaginal  bleeding.  The  transfer  of 
the  girl  was  agreed  to  by  another  hospital,  but  "prior  to  being 
transferred  she  began  active  labor  and  delivered  a  stillborn  5- 
month-old  fetus."  The  hospital  proceeded  with  the  transfer  "even 
though  the  umbilical  cord  was  not  cut  and  the  placenta  not  deliv- 
ered." 35 

This  hospital  was  never  sanctioned  for  what  appears  to  be  a  seri- 
ous violation  of  the  COBRA  amendment.  Had  strong  regulations 
been  in  place  that  were  energetically  enforced,  this  type  of  over- 
sight would  have  been  much  less  likely  to  occur. 

Until  as  late  as  mid-December  1986,  the  Health  Care  Financing 
Administration  had  not  communicated  in  writing  with  its  regional 
offices  regarding  the  antidumping  law.  On  December  12,  HCFA 
headquarters  sent  a  memorandum  to  all  associate  regional  admin- 
istrators "directing  them  to  require  States  to  send  all  Medicare 
participating  hospitals:  (1)  a  copy  of  the  statute,  and  (2)  a  letter  de- 
scribing their  new  obligation  *  *  *  and  directing  them  to  sign  a  re- 


31  Arnold  S.  Relman,  "Economic  Considerations  in  Emergency  Care.  What  Are  Hospitals 
For?"  New  England  Journal  of  Medicine,  February  7,  1985. 

32  Suzanne  Mulstein,  "The  Uninsured  and  the  Financing  of  Uncompensated  Care:  Scope, 
Costs,  and  Policy  Options,"  Inquiry,  Fall  1984. 

33  Op  cit.  See  footnote  2. 

34  Hearing,  page  203. 

35  Undated  HCFA  briefing  material  in  subcommittee  files. 
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vised  provider  agreement."  36  Before  this  memo  was  sent,  HHS  had 
not  informed  hospitals  of  the  existence  of  the  new  law  and  how  it 
affected  them.  The  subcommittee's  investigation  found  that  there 
had  been  no  direction  of  any  kind  given  to  regional  office  staff  or 
any  other  responsible  parties  as  to  how  the  law  was  to  be  imple- 
mented, or  how  to  handle  the  complaints  that  had  started  to  trick- 
le into  HHS. 

On  June  4,  1987,  6  months  later,  HCFA  sent  a  second  memo  to 
the  regional  offices.  This  one,  titled,  "Interim  Instructions  for  Im- 
plementing Section  1867  of  the  Social  Security  Act;  Responsibilities 
of  Medicare  Hospitals  in  Emergency  Cases,"  provided  the  regions 
"with  interim  operating  instructions  until  implementing  regula- 
tions are  published." 

The  instructions,  summarized  here,  tell  the  regional  offices  what 
to  do  after  receiving  a  complaint: 

1.  Send  the  complainant  a  letter  acknowledging  receipt  of 
the  allegation  and  indicate  if  the  investigation  is  warranted  or 
not  warranted. 

2.  Direct  the  State  agency  to  investigate  the  complaint 
within  five  working  days  for  at  least  these  two  conditions: 
emergency  services  and  medical  staff. 

3.  Instruct  the  State  agency  to  call  the  regional  office  if  they 
need  professional  medical  assistance  during  the  investigation. 

4.  The  State  agency  should  provide  the  regional  office  with 
the  results  of  the  survey  and  its  recommendations  within  2 
days  after  the  survey  is  complete. 

5.  Evaluate  the  findings.  If  the  results  indicate  the  hospital 
is  out  of  compliance  with  the  Medicare  conditions  of  participa- 
tion and  patients  are  being  dumped,  initiate  a  "fast  track"  ter- 
mination. 

6.  If  the  hospital  says  it  has  corrected  the  problems  before 
the  effective  date  of  termination,  direct  the  State  agency  to 
reinvestigate  for  those  problem  areas. 

7.  If  the  hospital  is  still  out  of  compliance,  let  the  termina- 
tion take  effect. 

8.  If  the  hospital  has  corrected  its  problems,  "be  sure  the 
remedy  is  good  for  the  long  term,"  and  make  sure  the  State 
agency  reinvestigates  within  60  days. 

9.  If  the  termination  takes  place,  demand  that  the  hospital 
has  no  cases  of  patient  dumping  for  at  least  30  days  prior  to 
the  onsite  investigation. 

10.  Refer  cases  with  violations  to  the  OIG. 

11.  Send  the  complainant  a  letter  reporting  the  final  results 
of  the  investigation. 

These  interim  instructions  can  serve  as  an  operational  outline 
but  they  fail  to  provide  any  substantive  guidelines  either  for  the 
hospitals  to  follow,  or  the  regional  offices  to  enforce.  For  example: 


36  Letter  from  Dr.  William  L.  Roper,  Administrator,  HCFA,  HHS,  to  the  Honorable  Ted 
Weiss,  chairman,  Human  Resources  and  Intergovernmental  Relations  Subcommittee,  dated 
June  24,  1987. 

The  memorandum  Dr.  Roper  refers  to  is  dated  December  12,  1986,  and  is  from  Sharon  Harris, 
Acting  Director,  Office  of  Survey  and  Certification,  HSQB,  HCFA,  to  Associate  Regional  Admin- 
istrator, DHSQ,  HCFA,  Regions  1-X,  titled,  "Mass  Mailing  and  Renewal  of  Medicare  Hospital 
Agreements  and  Requests  for  Certification." 
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1.  While  the  Regional  Administrator  is  directed  to  send  the 
complainant  a  letter  telling  him  whether  or  not  the  investiga- 
tion is  warranted,  there  is  no  standard  for  what  constitutes  a 
warranted  investigation. 

2.  The  Regional  Administrator  is  told  to  direct  the  State 
agency  to  investigate  the  complaint  if  it  is  warranted.  Howev- 
er, the  interim  instructions  do  not  propose  standards,  criteria, 
or  guidelines  for  making  judgments  as  to  whether  a  hospital 
has  violated  the  law. 

There  is  no  requirement,  for  example,  that  the  patient's  condi- 
tion when  leaving  the  transferring  hospital  or  his  condition  on  ar- 
rival at  the  receiving  hospital  be  established.  The  instructions  do 
not  suggest  that  the  investigator  interview  staff  at  the  hospital  re- 
ceiving the  transferred  patient  or  seek  independent  medical  judg- 
ment about  the  patient's  condition  if  it  is  at  issue. 

Until  comprehensive  regulations  are  issued,  the  HCFA  regional 
offices,  the  State  agencies,  and  the  OIG  regional  offices  will  have 
no  further  guidance  as  they  decide  which  complaints  to  investigate, 
undertake  those  warranting  investigation,  draw  conclusions  as  to 
the  validity  of  the  allegations,  and  determine  what  sanctions 
should  be  applied. 

Dr.  Roper  considered  the  antidumping  amendment  to  COBRA  to 
be  self-implementing  and  that  HCFA  should  apply  its  regulation- 
writing  resources  to  other  COBRA  provisions.37  But  HCFA  staff 
must  have  considered  regulations  necessary  because  the  regulatory 
drafting  process  began  shortly  after  the  antidumping  law  was  en- 
acted on  April  7,  1986. 

The  subcommittee  obtained  a  number  of  drafts  of  the  regula- 
tions, the  earliest  dated  May  29,  1986.  HHS  staff  informed  the  sub- 
committee on  February  25,  1988,  that  another  version  of  the  regu- 
lations had  been  submitted  to  the  Office  of  the  Secretary  a  couple 
of  months  ago.38  The  next  step  in  a  long  series  of  steps  from  draft- 
ing to  final  publication  of  the  regulations  will  be  submission  to  the 
Office  of  Management  and  Budget  [OMB].  Changes  recommended 
by  OMB  are  reviewed  in  the  Office  of  the  Secretary;  the  regula- 
tions are  then  returned  to  HCFA  for  redrafting.  Clearance  by  the 
Secretary's  office  precedes  a  return  to  OMB.  The  final  draft  regula- 
tions will  eventually  be  published  in  the  Federal  Register  at  the  be- 
ginning of  a  60-day  period  for  public  comment.  All  comments  will 
be  reviewed  and  responses  to  them  will  be  written  by  HHS  staff. 
The  final  regulations  will  then  be  published  in  the  Federal  Regis- 
ter. It  has  taken  approximately  20  months  from  COBRA's  enact- 
ment date  for  the  draft  regulations  to  reach  the  Secretary's  office 
for  review. 


37  Hearing,  page  203. 

38  Memorandum  of  conversations  between  HHS  staff  and  subcommittee  staff,  February  25, 
March  2,  and  March  3,  1988. 
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C.  HCFA  HAS  FAILED  TO  USE  ITS  ENFORCEMENT  POWERS  UNDER  THE 
COBRA  ANTIDUMPING  STATUTE  AND  FAILED  TO  NOTIFY  HOSPITALS, 
DOCTORS,  PATIENTS,  AND  THE  GENERAL  PUBLIC  OF  THE  LAW'S  PROHI- 
BITIONS 

No  matter  how  strong  the  statute,  it  is  useless  without  enforce- 
ment. Dr.  William  Roper,  HCFA  Administrator  said  at  the  hearing 
that  the  COBRA  amendment  was  meant  to  serve  as  a  deterrent;  39 
however,  it  can  only  serve  as  a  deterrent  if  it  is  enforced.  A  law 
sitting  quietly  on  the  books  will  not  serve  as  an  obstacle  to  viola- 
tions. 

During  the  18  months  between  the  amendment's  effective  date  of 
August  1,  1986,  and  January  31,  1988,  only  129  allegations  of 
COBRA  violations  were  filed.40  When  compared  with  the  250,000 
patients  transferred  annually  for  economic  reasons,  suggested  by 
Dr.  David  Ansell  of  Cook  County  Hospital,41  it  appears  that  the 
public  has  little  knowledge  of  the  law  and  that  it  is  not  being  en- 
forced. 

The  following  case  is  an  example  of  HHS'  reluctance  to  use  its 
enforcement  powers.  On  September  17,  1986,  a  young  man,  Terry 
Takewell,  died  at  his  home  in  Somerville,  TN,  after  having  been 
dumped  in  the  parking  lot  at  Methodist  Hospital  in  Somerville.  Mr. 
Takewell  had  been  a  diabetic  for  years  and  on  the  day  before  he 
died,  neighbors  found  him  at  his  home,  suffering  with  acute  ketoa- 
cidosis. Mrs.  Zettie  Mae  Hill  sent  Mr.  Takewell  by  ambulance  to 
his  doctor,  who  was  familiar  with  his  medical  history.  The  doctor 
ordered  Mr.  Takewell  to  go  immediately  to  the  hospital  for  emer- 
gency treatment,  so  Mr.  Takewell  proceeded  by  ambulance  to  the 
hospital.  According  to  eyewitnesses,  the  acting  hospital  administra- 
tor appeared  at  Mr.  Takewell's  bedside,  picked  him  up  under  the 
arms,  lifted  him  out  of  bed,  and  still  supporting  him,  walked  him 
out  of  the  hospital  to  the  parking  lot  where  he  left  him  without 
shirt  or  shoes.  Mrs.  Zettie  Mae  Hill  testified  at  the  subcommittee 
hearing  that  Mr.  Takewell  told  her  that  he  was  refused  care  be- 
cause he  had  no  insurance  and  still  owed  the  hosptial  for  previous 
treatment.  Mrs.  Hill  confirmed  this  in  a  call  to  the  hospital.42  Mr. 
Takewell  died  at  his  home  the  next  day. 

The  next  month,  a  COBRA  complaint  against  Methodist  Hospital 
was  filed  with  HHS  by  a  community  organization  in  Tennessee.43 
Following  an  investigation  by  the  Tennessee  State  Board  of  Licen- 
sure, the  hospital  was  found  in  compliance  with  both  State  and 
Federal  law.44  It  was  not  even  threatened  with  the  mildest  sanc- 
tion HHS  could  apply. 

During  its  investigation,  the  subcommittee  learned  that  HHS 
often  fails  to  respond  to  attempts  to  obtain  relief  for  clients  who 
have  been  dumped  from  hospital  emergency  rooms.  Judith 
Waxman  of  the  National  Health  Law  Project  testified: 


39  Hearing,  page  192. 

40  Op  cit.  See  footnote  38. 

41  Hearing,  page  175. 

42  Hearing,  pages  17  to  20. 

43  Hearing,  page  21. 

44  Hearing,  page  223. 
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When  we  hear  of  dumping  problems,  we  advise  lawyers 
to  send  complaints  to  HHS,  citing  the  COBRA  statute  and 
the  other  statutes  that  have  been  mentioned  today  that 
are  within  the  agency's  jurisdiction.  Frankly,  lawyers  are 
hesitant  to  use  this  process  because  they  have  one  of  two 
experiences;  either  they  never  hear  a  response  at  all  from 
the  agency,  or  the  response  is  so  delayed  that  their  clients 
are  totally  discouraged  by  the  wait  and  the  meagerness  of 
the  ultimate  results.45 

For  two  very  serious  Tennessee  cases  filed  with  HHS,  one  result- 
ing in  death,  HHS  failed  to  (1)  send  written  acknowledgment  to  the 
complainants,  (2)  refer  cases  to  the  State  agency  for  investigation 
in  a  reasonable  period  of  time,  or  (3)  inform  the  complainant  of  the 
outcome  of  the  investigation.46 

The  community  organization  that  filed  a  complaint  on  behalf  of 
Terry  Takewell  after  his  death  sent  a  letter  to  HHS  documenting 
the  case  on  October  27,  1986.  HHS  did  not  respond  until  April  27, 
1987,  when  the  group  received  a  form  letter  indicating  HHS  had 
received  the  complaint.47  As  of  July  22,  1987,  the  organization  had 
heard  nothing  more,  even  though  the  investigation  had  been  com- 
pleted and  Methodist  Hospital  had  been  found  in  compliance.48 

On  December  12,  1986,  Mr.  Clyde  Lowe,  who  had  a  history  of  se- 
rious heart  disease,  was  taken  to  Goodlark  Hospital  in  Dickson, 
TN.  He  was  experiencing  severe  chest  pain,  numbness  in  his  arm 
and  choking.  His  physician  ordered  him  to  be  admitted  to  the  in- 
tensive care  unit.  When  hospital  staff  learned  of  the  possibility 
that  Mr.  Lowe  had  used  up  all  his  Medicaid  and  Medicare  cover- 
age, they  refused  to  admit  him.49 

A  legal  services  attorney  in  Tennessee  filed  a  complaint  against 
Goodlark  Hospital  on  Mr.  Lowe's  behalf  on  February  4,  1987.  Ac- 
cording to  HHS  staff,  an  investigation  found  Goodlark  in  compli- 
ance with  the  COBRA  amendment.50  However,  as  of  July  22,  1987, 
HHS  had  not  written  to  the  legal  services  attorney  or  Mr.  Lowe  in 
response  to  the  complaint,  nor  were  they  informed  of  the  outcome 
of  the  investigation. 

HCFA  refers  all  cases  in  which  violations  are  found  to  OIG  for 
review.  But  OIG  very  rarely  uses  the  authority  it  has  to  sanction 
hospitals  for  serious  violations  of  the  COBRA  amendment.  OIG  has 
the  authority  to  impose  a  civil  monetary  penalty  of  up  to  $50,000 
per  violation  on  a  hospital  or  physician  whose  actions  do  not  con- 
form to  the  COBRA  amendment.  Through  January  31,  1988,  civil 
monetary  penalties  have  been  levied  against  only  two  hospitals  for 
violations  of  the  antidumping  law.51  For  the  most  severe  cases  of 
patient  dumping,  OIG  can  suspend  a  hospital  from  the  Medicare 


45  Hearing,  page  37. 

46  Hearing,  page  229. 

47  Hearing,  page  221. 

48  Ibid. 

49  Letter  from  Gordon  Bonnyman,  Legal  Services  of  Middle  Tennessee,  to  the  OIG  Hotline, 
Office  of  the  Inspector  General,  HHS,  Baltimore,  MD,  dated  February  4,  1987.  In  subcommittee 
files. 

50  Hearing,  pages  230-231. 

51  Op.  cit.  See  footnote  38. 
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Program.  But  according  to  OIG  staff,  it  has  never  suspended  a  hos- 
pital. 

In  the  statement  Dr.  Roper  presented  at  the  hearing,  he  claimed: 

The  goal  of  our  policy  is  to  ensure  that  emergency  rooms 
provide  appropriate  evaluation  or  treatment,  or  transfer 
such  patients  only  after  they  are  medically  stable.  We  em- 
phasize that  we  are  committed  to  assuring  all  patients  the 
right  to  receive  prompt  and  appropriate  medical  treat- 
ment.52 

This  goal  could  be  greatly  advanced  by  providing  information  to 
the  public  and  enforcing  the  law.  Two  other  witnesses  declared 
that  neither  physicians,  hospitals,  nor  patients  are  familiar  with 
the  specific  requirements  of  COBRA.53  Dr.  Arthur  Kellermann,  of 
the  Regional  Medical  Center  (the  Med)  in  Memphis,  testified  to  this 
issue.  "It  is  an  important  beginning  step.  However,  its  effect  has 
also  been  very  limited.  I  have  not  personally  observed  it  to  have 
any  effect  whatsoever  in  the  nature,  the  number  or  the  types  of  pa- 
tients transferred  to  the  Med  for  primarily  economic  reasons.  ...  I 
believe  this  has  been  due,  in  part,  to  the  fact  that  physicians  and 
hospitals  are  really  unfamiliar  with  the  specific  requirements  of 
COBRA."  54 

The  small  number  of  complaints— 129  cases  as  of  January  31, 
1988 — filed  under  COBRA  by  patients  or  their  representatives  who 
have  experienced  unlawful  transfers  55  is  in  large  part  a  result  of 
the  lack  of  knowledge  of  the  law  among  the  general  public,  and  es- 
pecially among  persons  entering  hospital  emergency  rooms.  The 
clusters  of  dumping  complaints  filed  in  Texas  and  California  as 
compared  with  just  a  few  in  the  rest  of  the  United  States  56  most 
likely  result  from  publicity  centered  on  antidumping  measures 
being  considered  by  the  two  State  legislatures.  In  order  for  a  com- 
plaint to  be  filed,  the  groups  to  whom  this  amendment  applies 
must  at  least  know  of  it  so  that,  in  the  case  of  a  hospital  or  physi- 
cian, it  can  be  obeyed;  or,  in  the  case  of  a  patient,  they  can  claim 
their  rights  under  it.  The  Federal  Government  must  enforce  it. 

The  following  exchange  between  Chairman  Weiss  and  the  doc- 
tors at  the  hearing  suggest  serious  problems  regarding  the  effec- 
tiveness of  the  COBRA  amendment: 

Mr.  Weiss.  .  .  .  Has  the  new  Federal  law,  that  is  the 
COBRA  legislation,  had  any  impact  on  your  hospitals? 
Dr.  Ansell.  None. 

***** 

Dr.  Kellermann.  I  have  seen  no  perceptible  impact 
whatsoever. 

Mr.  Weiss.  Would  you  be  able  to  tell  us  why  you  think  it 
has  had  no  impact? 


52  Hearing,  page  193. 

53  Dr.  Arthur  Kellermann,  hearing,  page  119,  and  Dr.  David  Ansell,  hearing,  page  182. 

54  Hearing,  page  119. 

55  Op.  cit.  See  footnote  38. 

56  Hearing,  appendix,  pages  434-439. 
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Dr.  Ansell.  I  don't  think  anybody  knows  about  it.  .  .  . 
We  have  actually  called  HCFA  to  see  what  the  rules  and 
regulations  are,  and  have  not  been  able  to  get  them.57 

D.  THE  COBRA  ANTIDUMPING  AMENDMENT  IS  NOT  AN  EFFECTIVE 
WEAPON  AGAINST  PATIENT  DUMPING  AND  SHOULD  BE  STRENGTHENED 

The  committee  believes  that  there  are  several  modifications  in 
the  COBRA  amendment  which  would  make  it  easier  to  implement 
and  a  more  effective  weapon  against  inappropriate  patient  trans- 
fers. 

Some  of  the  recommendations  would  require  statutory  changes; 
others  could  be  accomplished  through  regulation  or  through  ac- 
tions by  the  hospitals  themselves. 

All  the  witnesses  appearing  before  the  subcommittee  agreed  that 
it  was  critical  to  have  the  COBRA  amendment  on  the  books  to 
make  clear  that  the  transfer  of  medically  unstable  patients  can 
only  be  carried  out  if  it  is  in  the  best  interest  of  the  patient.  How- 
ever, several  were  critical  of  the  provision's  lack  of  clarity  regard- 
ing the  requirements  imposed  on  hospitals  and  doctors,  and  in 
other  aspects. 

1.  Stabilizing  the  patient  prior  to  transfer 

The  statute  requires  that  emergency  room  patients  who  are 
deemed  to  have  an  emergency  medical  condition  or  to  be  in  active 
labor  be  given  such  treatment  as  may  be  required  "to  stabilize" 
their  medical  condition  before  being  transferred.  Several  witnesses 
testified  at  the  hearing  that  there  are  often  difficulties  associated 
with  determining  the  stability  of  emergency  patients.58  As  Dr. 
Arnold  Relman,  noted  New  England  Journal  editor  writes,  "  'Stabi- 
lization' of  emergency  cases  is  a  notion  used  by  hospital  managers 
to  justify  transfers  for  economic  reasons,  but  it  is  an  elusive  and 
dangerous  concept."  59 

Similarly,  there  is  no  legal  definition  of  a  stable  condition  that 
can  be  uniformly  applied  to  all  patents.  Judith  Waxman,  National 
Health  Law  Program  attorney,  stated  at  the  hearing  that  "one  doc- 
tor's stabilized  is  another  doctor's  dump."  60  Stabilization  of  an 
emergency  patient  can  require  surgery,  or  days  in  the  intensive 
care  unit.  Additionally,  apparent  stability  in  an  emergency  patient 
can  erode  during  the  trip  from  one  hospital  to  another.  The  deci- 
sion not  to  admit  a  patient  for  economic  reasons  will  retard  that 
patient's  treatment.  In  the  study  conducted  at  Cook  County  Hospi- 
tal, Dr.  Ansell  reported  6 1  the  delay  in  treatment  due  to  transfers 
ranged  from  1  to  18  hours.  This  delay,  in  some  patients,  can  exacer- 
bate illness  and  cause  premature  death.  The  same  Cook  County 
study  found  that  patients  with  severe  head  trauma  transferred 
from  other  hospitals  had  a  higher  mortality  rate  than  those  admit- 


57  Hearing,  pages  181-182. 

58  Hearing,  Dr.  Arnold  Relman,  page  98;  Dr.  Arthur  Kellermann,  page  120;  and  Dr.  David 
Ansell,  page  154. 

59  Arnold  S.  Relman,  M.D.,  "Economic  Considerations  in  Emergency  Care:  What  Are  Hospi- 
tals For?"  New  England  Journal  of  Medicine,  February  7,  1985,  pages  372-373. 

60  Hearing,  page  94. 

61  Hearing,  page  158. 
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ted  directly.  Dr.  Ansell  attributes  this  differential  in  mortality  to 
treatment  delay.62 

The  committee  strongly  supports  the  contention  that  treatment 
delays  resulting  from  transfers  can  be  justified  only  in  cases  in 
which  the  transfer  is  made  in  order  to  provide  treatment  that  is 
not  available  at  the  transferring  hospital  or  made  at  the  patient's 
request.  Thus,  the  committee  believes  that  transfers  of  patients 
solely  because  they  are  not  privately  insured  or  cannot  otherwise 
cover  the  cost  of  treatment  should  not  be  tolerated. 

The  COBRA  antidumping  amendment  imposes  certain  require- 
ments on  a  hospital  that  is  transferring  an  unstabilized  patient. 
These  are  (1)  a  physician  or  other  qualified  medical  personnel  must 
sign  a  certification  that  the  medical  benefits  outweigh  the  risks  of 
the  transfer  for  that  patient;  (2)  the  receiving  hospital  must  have 
available  space  and  personnel  to  provide  treatment  and  has  to 
agree  in  advance  to  accept  the  patient;  (3)  the  sending  hospital 
must  provide  the  receiving  hospital  with  appropriate  medical 
records  for  the  patient  being  transferred;  and  (4)  the  transfer  has 
to  be  carried  out  with  qualified  personnel  and  transportation  equip- 
ment using  life  support  measures  as  needed. 

The  committee  believes  these  conditions  to  be  essential  to  the 
protection  of  transferred  patients'  health.  Because  there  is  no  uni- 
versally accepted  definition  of  "stable"  that  applies  to  all  patients 
in  all  cases,  and  because  the  condition  of  a  patient  deemed  to  be 
stable  can  often  deteriorate  before  the  transfer  is  accomplished,  the 
committee  believes  that  the  requirements  for  transferring  unstable 
patients  should  be  applied  to  all  patients  being  transferred. 

2.  Memorandum  of  transfer 

The  committee  believes  that  in  order  to  protect  patients  from  il- 
legal transfers,  all  hospitals  should  be  required  to  maintain  a 
record  of  each  transfer  including  all  available  information  on  each 
patient  transferred,  evidence  of  communication  between  the  trans- 
ferring and  receiving  hospitals,  the  reasons  for  transfer,  the  pa- 
tient's condition  at  the  time  of  transfer,  and  the  risks  and  benefits 
of  such  transfer.  This  document  should  be  kept  on  file  in  the  trans- 
ferring hospital  and  a  copy  sent  with  the  patient  to  the  receiving 
hospital. 

The  COBRA  amendment  does  require  a  written  certification,  but 
only  in  cases  where  the  patient  has  not  been  stabilized,  a  determi- 
nation to  be  made  by  the  transferring  hospital.  This  document  is  to 
be  signed  by  a  physician  or  other  qualified  medical  personnel  certi- 
fying that  based  upon  the  reasonable  risks  and  benefits  to  the  pa- 
tient and  the  information  available  at  the  time,  the  medical  bene- 
fits expected  from  the  transfer  outweigh  the  increased  risks  to  the 
patient's  medical  condition. 

As  Dr.  Relman  stated  in  his  testimony,  "Regardless  of  whether 
appropriate  initial  treatment  intended  to  stabilize  the  patient  has 
been  given,  no  emergency  patient  should  be  transferred  unrequest- 
ed  without  a  written  statement  from  a  competent  attending  physi- 
cian, certifying  that  in  his  or  her  judgment  the  transfer  is  in  the 


62  Ibid. 
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best  interest  of  the  patient  and  explaining  why."  63  In  answer  to  a 
question  about  the  paperwork  burden,  Dr.  Relman  explained  that  a 
memorandum  of  transfer  is  merely  considered  good  medical  prac- 
tice. When  he  received  patients  from  another  facility  without  a 
statement  explaining  why  the  transfer  was  medically  important,  he 
assumed,  usually  correctly,  that  the  patient  had  been  treated  inad- 
equately.64 

Dr.  Kellermann  went  even  further.  He  suggested  that,  in  addi- 
tion to  patient  transfer  records  being  kept  in  both  hospitals,  an  in- 
dependent organization  such  as  the  Joint  Commission  for  Accredi- 
tation of  Healthcare  Organizations  [JCAHO]  65  periodically  review 
these  records  in  a  sample  of  hospitals  to  assure  that  the  transfers 
were  being  conducted  with  the  patient's  best  medical  interest  in 
mind.66 

In  fact,  in  August  of  1987,  shortly  after  the  hearing  at  which  Dr. 
Kellermann  made  this  recommendation,  JCAHO  announced  an 
"intensification"  in  the  review  of  hospital  emergency  services  with 
regard  to  transfers  of  emergency  patients  from  one  hospital  to  an- 
other.67 JCAHO  stated  in  its  newsletter  that  compliance  with  Joint 
Commission  standards  regarding  transfer  of  emergency  patients 
can  adequately  be  assessed  only  through  a  hospital's  written 
records.  "For  this  reason,"  the  article  continues,  "Joint  Commis- 
sion surveyors  have  been  issued  guidelines  that  define  compliance 
with  the  transfer  procedure  standards  to  include  thorough  docu- 
mentation of  the  process.  Hospitals  must  also  document  the  quality 
assurance  methods  they  use  to  evaluate  patient  transfers."  68  Each 
hospital  accredited  by  JCAHO,  however,  is  surveyed  only  every  3 
years  and  the  review  of  patient  transfers  is  only  a  small  part  of 
this  survey. 

3.  Informed  consent  and  patient  notification 

There  is  no  requirement  for  informed  consent  in  the  COBRA 
antidumping  amendment.  Both  Dr.  David  Ansell,  the  coauthor  of  a 
study  of  emergency  room  transfers,  and  Dr.  Arthur  Kellermann, 
an  emergency  room  doctor,  testified  that  the  transfer  of  a  patient 
from  one  hospital  to  another  is  a  potentially  harmful  procedure.  It 
is  established  practice  that  patients  provide  informed  consent 
before  any  procedure  that  may  be  risky  to  the  patient.69  However, 
without  a  requirement  for  informed  consent  in  the  law,  most  trans- 
fer cases  will  proceed  without  it.  Dr.  Ansell  found  in  his  study  at 
Cook  County  Hospital  that  only  6  percent  of  the  patients  in  the 
study  had  signed  consent  for  transfer.70 

Dr.  David  Ansell  pointed  out  another  problem  related  to  the 
transfer  of  patients  who  are  uninsured.  He  said,  "Because  transfer 
for  economic  reasons  provides  no  benefits  to  the  patient  and  be- 
cause the  risks  of  transfer  are  often  unpredictable — a  physician  in 


63  Hearing,  page  100. 

64  Hearing,  page  111. 

65  Formerly  the  Joint  Commission  for  Accreditation  of  Hospitals. 

66  Hearing,  page  120. 

67  "Documentation  of  Compliance  with  'Emergency  Services'  Standards,"  JCAH  Perspectives, 
July/ August  1987. 

68  Ibid. 

69  Hearing,  page  158. 

70  Hearing,  page  170. 
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an  emergency  room  is  [faced]  with  an  ethical  dilemma  when  trans- 
ferring a  patient  for  economic  reasons.  We  found  that  in  our  study, 
the  practice  in  many  cases  was  to  tell  the  patient  he  was  being 
transferred  for  some  other  reason  while  telling  the  Cook  County 
Hospital  physician  the  reason  was  'no  insurance.'  "  71  The  elimina- 
tion of  the  economic  transfer  would  eliminate  this  ethical  dilemma. 

Dr.  Arthur  Kellermann  recommended  to  Memphis  Regional  Med- 
ical Center  that  they  adopt  a  unilateral  policy  requiring  informed 
consent,  in  writing,  prior  to  accepting  any  patient  in  transfer.  This 
proposal  is  under  internal  review.72 

There  is  no  requirement  for  providing  notification  to  the  patient 
of  his  or  her  rights  under  the  COBRA  amendment.  Patients  and 
their  families  and  friends  are  usually  unaware  of  the  law.  This  is 
evidenced  by  the  fact  that  they  do  not  refuse  inappropriate  trans- 
fers, nor  do  they  often  complain  to  authorities  when  their  rights 
have  been  violated.73  Dr.  Kellermann  suggested  at  the  hearing 
that  any  consent  document  include  reference  to  the  Federal  law  so 
the  patient  will  be  informed  of  his  or  her  right  to  refuse  transfer 
for  nonmedical  reasons.74 

In  the  absence  of  a  Federal  mandate  on  informed  consent,  some 
States  have  acted  independently.  For  example,  the  State  of  Califor- 
nia has  enacted  a  law  requiring  a  notice  to  the  public  in  each  facili- 
ty: 

...  all  hospitals  will  inform  all  persons  presented  to  an 
emergency  room  or  their  representatives  if  any  are 
present  and  the  person  is  unable  to  understand  verbal  or 
written  communication,  both  orally  and  in  writing,  of  the 
reasons  for  the  transfer  or  refusal  to  provide  emergency 
services  and  care  and  of  the  person's  right  to  emergency 
services  and  care  prior  to  transfer  or  discharge  without 
regard  to  ability  to  pay.  Nothing  in  this  subdivision  re- 
quires notification  of  the  reasons  for  the  transfer  in  ad- 
vance of  the  transfer  where  a  person  is  unaccompanied 
and  the  hospital  has  made  a  reasonable  effort  to  locate  a 
representative,  and  because  of  the  person's  physical  or 
mental  condition,  notification  is  not  possible.  All  hospitals 
shall  prominently  post  a  sign  in  their  emergency  rooms  in- 
forming the  public  of  their  rights.  Both  the  posted  sign 
and  written  communication  concerning  the  transfer  or  re- 
fusal to  provide  emergency  services  and  care  shall  give  the 
address  of  the  state  department  as  the  government  agency 
to  contact  in  the  event  the  person  wishes  to  complain 
about  the  hospital's  conduct.75 

4-  Reverse  dumping 

The  subcommittee  learned  of  numerous  instances  in  which  it  is 
necessary  to  transfer  a  patient  from  one  hospital  emergency  room 


7 1  Hearing,  page  158. 

72  Hearing,  page  183. 

73  Op.  cit.  See  footnote  38. 

74  Hearing,  page  183. 

75  Hearing,  pages  77-78.  Note:  This  California  State  law  was  enacted  on  September  27,  1987. 
Assembly  bill  No.  214,  chapter  1225,  Health  and  Safety  Code,  section  1317,  et  seq. 
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to  another  because  the  patient's  condition  requires  a  level  of  care 
which  that  hospital  is  unequipped  to  provide  or  because  there  is  no 
physician  available  there  who  can  adequately  treat  the  patient. 
But  often  when  the  second  hospital  refuses  to  accept  the  transfer 
and  treat  the  patient,  this  is  referred  to  as  "reverse  dumping." 

The  subcommittee  learned  of  one  case,  for  example,  that  oc- 
curred in  Texas  which  resulted  in  the  unnecessary  death  of  a 
young  man.  McAllen  Medical  Center,  a  large  tertiary  care  hospital 
in  McAllen,  TX,  established  a  blanket  policy  that  it  would  not 
accept  uninsured  or  Medicaid  transfers  from  the  smaller  hospitals 
in  its  area.  A  tragic  result  of  this  policy  occurred  when  a  small  hos- 
pital in  the  area  telephoned  McAllen  Medical  Center  and  was  re- 
fused the  right  to  transfer  a  17-year-old  boy  with  a  bullet  lodged  in 
his  brain.  The  smaller  hospital  counseled  the  boy's  family  to  take 
him  to  McAllen's  emergency  room  on  their  own.  Once  he  arrived, 
the  COBRA  amendment  required  them  to  treat  him,  but  by  then  8 
hours  had  elapsed  and  he  could  not  be  saved.76 

The  committee  believes  this  sort  of  violation  might  be  less  likely 
if  the  COBRA  language  were  strengthened.  Tertiary  hospitals  must 
be  required  to  accept  patients  from  small,  unequipped  hospitals. 

5.  Review  of  hospital  transfer  records 

There  are  many  hospitals  of  last  resort — often  the  public  hospi- 
tals— that  regularly  receive  patients  who  are  transferred  because 
they  cannot  pay  for  treatment  or  have  only  Medicaid  coverage — 
the  so-called  economic  transfers.  The  COBRA  amendment  allows 
the  administrator  of  a  hospital  that  is  dumped  on  to  bring  a  pri- 
vate right  of  action  against  the  sending  hospital.  However,  numer- 
ous factors  can  prevent  the  receiving  hospitals  from  reporting 
these  violations  to  HCFA,  much  less  from  bringing  a  law  suit. 
Public  hospital  administrators  77  explained  that  good  relationships 
must  be  maintained  between  hospitals  within  a  given  area  for 
many  reasons  and  thus  hospital  administrators  and  individual  phy- 
sicians are  often  reluctant  to  "squeal"  on  their  fellow  providers. 

Subcommittee  Chairman  Weiss  asked  two  of  the  physicians  who 
testified  at  the  hearing  if  they  thought  doctors  who  witness  dump- 
ing are  reluctant  to  be  whistle  blowers — to  charge  another  hospital 
or  physician  with  violating  antidumping  laws.  Dr.  Ansell,  Cook 
County  Hospital  attending  physician,  explained  that  at  a  hospital 
like  Cook  County,  the  emergency  room  is  very  busy  with  hundreds 
of  patients  coming  in  and  it  is  like  being  in  the  trenches.  He  said 
there  is  no  clear  mechanism  within  the  hospital  for  reporting  a  vio- 
lation. Doing  so  requires  an  extra  effort;  the  physician  would  have 
to  go  out  of  his  or  her  way  to  report  it.  If  he  or  she  does  report  it  to 
a  hospital  administrator,  it  then  becomes  the  administrator's  re- 
sponsibility to  pass  that  information  on  to  HHS  as  a  formal  com- 
plaint. When  another  hospital  wants  to  transfer  a  patient  to  a  hos- 
pital like  Cook  County,  "You  have  to  fight,  you  have  to  struggle  to 
deny  a  transfer,  and  you  have  enough  work  to  do  and  it  is  hard 
enough  to  do  [your  regular  work]."  78 


76  Hearing,  pages  461-463. 

77  Discussions  with  chief  executive  officers  of  public  hospitals  at  the  sixth  annual  National 
Association  of  Public  Hospitals'  Conference,  Long  Boat  Key,  FL,  June  12-14,  1987. 

78  Hearing,  page  182. 
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According  to  the  Med's  Dr.  Kellermann,  hospitals  are  reluctant 
to  invoke  a  full-scale  Federal  investigation.  Administrators  will 
admit  that  economic  transfers  are  terrible  problems  but  will  then 
say  they  are  "trying  to  work  out  a  trauma  center  designation 
system  in  the  area,"  or  "trying  to  work  out  [a]  referral  mecha- 
nism,' '  or  "trying  to  work  out  some  method  of  compensation  and 
we  need  the  cooperation  of  those  other  hospitals.  So  let's  just  send 
a  letter  over  there;  we  will  get  them  together  at  lunch  and  try  to 
talk  to  them  about  it."  79 

Dr.  Kellermann  recommended  that  the  hospital  receiving  trans- 
ferred patients  require  reports  of  all  dumping  cases  to  be  filed  and 
that  these  files  be  audited  periodically  to  detect  illegal  transfers 
which  were  not  reported  to  Federal  officials.  He  explained  that  this 
system  would  be  more  effective  for  detecting  and  regulating  dump- 
ing than  relying  on  complaints  alone.  Dr.  Kellermann  suggested 
that  an  organization  such  as  the  Joint  Commission  on  Accredita- 
tion of  Healthcare  Organizations  periodically  review  these  files. 

The  committee  agrees  that  hospitals  receiving  dumped  patients 
might  well  be  reluctant  to  file  a  complaint  against  the  sending  hos- 
pital, even  if  there  were  a  requirement  for  such  in  the  law.  This  is 
an  enforcement  responsibility  and,  therefore,  the  committee  sug- 
gests that  HCFA  be  required  to  develop  a  system  for  the  periodic, 
random  review  of  hospital  transfer  records  and  further  be  required 
to  investigate  all  possible  violations  of  the  COBRA  amendment. 

6.  Attorney's  fees 

The  COBRA  antidumping  language  establishes  a  private  right  of 
action  on  behalf  of  any  individual  who  suffers  personal  harm  re- 
sulting from  a  hospital's  violation  of  the  statute.  This  threat  of 
civil  enforcement  of  the  COBRA  amendment  should  have  a  preven- 
tive effect.  However,  the  subcommittee  review  found  that  private 
attorneys  would  most  likely  be  reluctant  to  bring  suit  to  enforce 
the  statute,  unless  the  patient  has  been  severely  harmed  by  the  il- 
legal transfer,  because  their  expenses  and  fees  might  not  be  paid. 
But  the  preventive  effect  of  the  statute  is  diluted  if  only  those 
cases  which  command  a  large  damage  award  are  brought.80 

The  award  of  attorney's  fees  in  successful  private  law  suits  to  en- 
force the  COBRA  amendment  would  correct  this  problem.  As 
Judith  Waxman,  attorney  for  the  National  Health  Law  Center 
pointed  out,  if  HHS  is  not  enforcing  the  statute  and  if  private  law- 
yers won't  bring  cases,  the  law  will  become  meaningless.81 

Gordon  Bonnyman,  an  attorney  with  Legal  Services  of  Middle 
Tennessee,  wrote  in  a  letter  to  Representative  Fortney  Stark  ".  .  .it 
is  important  for  the  statute  to  authorize  the  award  of  reasonable 
attorney's  fees  to  successful  plaintiffs.  There  are,  of  course,  already 
scores  of  similar  fee-shifting  provisions  in  the  federal  law,  ranging 
from  antitrust  to  consumer  protection  to  taxpayer  appeals.  Under- 
lying these  statutes  is  not  only  a  recognition  of  the  importance  of 


79  Hearing,  pages  182-183. 

80  Hearing,  page  262. 

8 1  Judith  Waxman  suggested  language  to  provide  for  attorney's  fees:  "In  any  action  or  pro- 
ceeding charging  a  violation  of  section  1867  of"  the  Social  Security  Act  [the  COBRA  antidumping 
amendment],  the  court  in  its  discretion  may  allow  the  individual  or  hospital  harmed  by  the  vio- 
lation reasonable  attorney's  fees  as  part  of  the  costs." 
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attracting  competent  counsel,  but  also  the  belief  that  it  is  only  fair 
to  have  the  cost  of  vindicating  federal  rights  borne  by  the  wrongdo- 
er, rather  than  by  the  victim."  82 

III.  Discussion 

Inappropriate  and  unlawful  transfers  of  patients  from  one  hospi- 
tal to  another  often  have  tragic  consequences.  They  cause  unneces- 
sary suffering — physical  and  mental  anguish,  humiliation,  and  loss 
of  life  and  limb.  In  some  instances,  babies  have  died  who  would 
have  lived  had  medical  treatment  not  been  delayed  because  of  a 
transfer. 

Access  to  adequate  health  care  is  a  basic  necessity  of  life  that 
should  be  available  to  every  American  regardless  of  their  economic 
status.  But  in  virtually  all  the  dumping  cases  reported  to  the  sub- 
committee, the  victims  have  been  poor,  and  a  disproportionate 
number  have  been  members  of  minority  groups. 

Congress  has  demonstrated  its  concern  with  the  problem  of 
access  to  health  care,  and  in  the  case  of  patient  dumping  has  di- 
rected that  the  administration  take  strong  and  immediate  action  to 
prohibit  dumping.  The  COBRA  amendment  was  the  most  recent 
and  specific  vehicle  to  accomplish  this. 

The  committee  believes  the  COBRA  amendment  would  be  a  more 
effective  weapon  against  dumping  if  it  were  strengthened.  But, 
even  in  its  present  form,  it  could  be  a  more  effective  deterrent  to 
further  injustices  in  the  form  of  patient  dumping.  The  committee's 
findings  and  the  testimony  of  HHS  witnesses  present  no  assurance 
that  the  department  understands  the  gravity  of  this  situation  or 
the  urgent  need  for  a  vigorous  enforcement  policy. 

Enacted  in  April  1986,  the  law  took  effect  on  August  1  of  that 
year.  The  Department  of  Health  and  Human  Services  has  yet  to 
publish  regulations  to  implement  this  prohibition.  Only  the  most 
meager  guidelines  exist  for  enforcement  by  the  regional  offices. 

The  success  of  such  a  law  as  this  also  depends  on  the  perception 
by  doctors  and  hospitals  of  strong  enforcement  and  penalties  for 
violations,  as  well  as  on  a  broad  campaign  to  educate  patients  of 
their  rights  under  the  law.  Thus  far  the  committee  can  find  little 
that  has  been  done  to  meet  this  challenge. 

In  fact,  the  committee  could  find  no  justification  for  the  long 
delay  by  the  department  in  implementing  and  enforcing  this  stat- 
ute. Processing  of  the  few  complaints  that  have  been  received  by 
HHS  has  been,  at  best,  slow.  Few  penalties  have  been  imposed 
upon  hospitals  that  have  violated  the  law.  None  have  been  imposed 
on  physicians.  Without  the  threat  of  such  penalties,  the  law  is 
weakened  and  cannot  serve  as  a  deterrent  to  others.  No  system  has 
been  put  in  place  to  alert  patients  of  their  rights  under  the  law.  All 
evidence  suggests  that  patients  continue  to  be  transferred  simply 
because  they  have  no  insurance,  unaware  that  they  are  entitled  to 
better  treatment. 

It  is  not  within  the  scope  of  this  report  to  recommend  large  strat- 
egies or  programs  such  as  national  health  insurance  or  mandated 
employer  health  benefit  programs.  But  providing  adequate  health 


82  Hearing,  page  302. 
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insurance  to  all  Americans,  through  any  appropriate  means,  would 
eliminate  the  problem  of  patient  transfers  for  economic  reasons 
and  assure  that  the  13  percent  of  Americans  who  are  not  receiving 
any  health  care  at  all  because  they  are  poor  and  uninsured  83 
would  have  access  to  doctors  and  hospitals  when  needed. 

IV.  Recommendations 

1.  The  committee  recommends  that  the  Department  of  Health 
and  Human  Services  take  immediate  action  to  publish  regulations 
implementing  the  COBRA  amendment  regarding  the  transfer  of 
patients  from  one  hospital  emergency  room  to  another.  These  regu- 
lations should  provide  guidance  as  to  how  allegations  of  abuse 
should  be  evaluated,  guidelines  for  investigating  patient  dumping 
complaints  and  standards  or  criteria  for  determining  whether  a 
violation  of  the  law  has  occurred. 

2.  The  Department  should  immediately  undertake  a  program  to 
educate  the  public  of  its  rights  under  the  COBRA  antidumping 
amendment.  Hospitals  and  emergency  room  doctors  should  be  in- 
formed of  the  law.  In  hospitals,  prominent  notices  should  be  re- 
quired in  all  intake  areas  and  emergency  rooms  and  patients 
should  be  provided  with  a  written  and  verbal  explanation  of  the 
law  prior  to  transfer. 

3.  The  COBRA  antidumping  amendment  or  regulations  imple- 
menting it  should: 

a.  Prohibit  all  transfers  except  those  required  for  adequate 
medical  care. 

b.  Require  that  the  conditions  in  the  law  for  transferring  un- 
stable patients  be  required  for  all  patients  who  must  be  trans- 
ferred for  medical  reasons.  These  should  at  least  include  (1) 
physician  certification  that  the  benefits  of  transfer  outweigh 
the  risks;  (2)  assurance  from  the  receiving  hospital  that  it 
agrees  to  accept  the  patient  and  has  space  and  personnel  to 
provide  adequate  medical  care;  (3)  transmitting  of  medical 
records  along  with  the  patient;  and  (4)  transportation  of  the  pa- 
tient in  an  appropriately  equipped  vehicle  with  life  support,  if 
necessary. 

c.  Prohibit  patient  transfers  unless  written,  informed  consent 
is  obtained  from  the  patient  or  his  or  her  representative. 

d.  Require  that  all  hospitals  maintain  a  record  of  each  inter- 
hospital  transfer  whether  the  patient  is  sent  or  received.  This 
record  should  include  all  appropriate  available  information  on 
each  patient  transferred,  evidence  of  communication  between 
the  transferring  and  receiving  hospitals,  the  reasons  for  trans- 
fer, copies  of  the  certification  of  stability  and  the  patient's 
signed  consent  form,  the  patient's  condition  at  the  time  of 
transfer,  and  a  statement  of  the  risks  and  benefits  of  such 
transfer.  This  document  should  be  kept  in  the  hospital's  files 
and  a  copy  of  the  record  prepared  by  the  sending  hospital 
should  accompany  the  patient  to  the  receiving  hospital. 


83  Howard  E.  Freeman,  Robert  J.  Blendon,  et  al.,  "Americans  Report  on  their  Access  to  Care," 
Health  Affairs,  Spring  1987,  pages  6-18. 
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e.  Require  that  as  a  condition  of  participation  in  the  Medi- 
care Program,  tertiary  care  hospitals  accept  all  patients  trans- 
ferred from  smaller  hospitals  that  are  unequipped  to  treat 
emergency  patients  provided  that  the  larger  hospitals  have 
staff  and  equipment  to  treat  them. 

f.  Require  that  HCFA  establish  a  system  for  a  periodic, 
random,  review  of  the  transfer  files  of  every  hospital.  Require 
that  all  possible  violations  uncovered  in  these  reviews  be  inves- 
tigated. 

g.  Permit  the  allowance  of  reasonable  attorney's  fees  by  the 
court  to  successful  plaintiffs  under  the  COBRA  amendment. 
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